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FACTSHEET

TITLE: SPECIAL PERMIT NO. 2014, NORTHVIEW VILLAS
COMMUNITY UNIT PLAN, requested by Brian D. Carstens
and Associates on behalf of Regal Building Systems, Inc., for
61 multi-family dwelling units in 7 structures, on property
generally located at North 24th Street between Dodge and
Superior Streets. 

STAFF RECOMMENDATION: Conditional approval

SPONSOR:  Planning Department 

BOARD/COMMITTEE:  Planning Commission
Public Hearing: 05/14/03, 05/28/03 and 06/11/03
Administrative Action: 05/28/03 and 06/11/03

RECOMMENDATION: Denial (5-3: Larson, Carlson, Bills-
Strand, Krieser and Taylor voting ‘yes’; Steward, Duvall and
Schwinn voting ‘no’). 

1. This site was previously approved for 128 retirement dwelling units and 60 domiciliary beds in a large L-shaped building.
The applicant testified that market studies done by the owner have found that the previously approved project would not
be feasible.

2. This proposal includes 61 dwelling units clustered into seven condominium buildings.  The staff recommendation of
conditional approval is based upon the “Analysis” as set forth on 4, concluding that the request is in conformance with the
Comprehensive Plan and Zoning Ordinance, with the conditions of approval.  There are no waivers of the minimum
standard requirements being requested.  

3. This proposal was deferred for two weeks on May 14, 2003, at the request of the applicant and the Landon’s Neighborhood
Association (See p. 32-34).  The purpose of the deferral was for the applicant to provide additional traffic generation
information and student capacity information on Campbell Elementary School to the neighbors. 

4. The applicant’s testimony on May 28, 2003, is found on p.8-9 and p.12-13.  The applicant requested that Condition #1.1.7
be deleted.  This would require sidewalks along both sides of all internal driveways.  The proposal shows some internal
pedestrian circulation to the bike trail on 24th Street and one sidewalk on each side of the major roads entering the site.
This would not be considered a waiver as the community unit plan regulations do not require sidewalks on both sides of
the street.  The additional information provided by the applicant to the neighborhood is found on p.35-36, including trip
generation figures and information from LPS regarding North Star High School and Campbell Elementary.  According to
the applicant’s information, the previously approved plan would have generated 20 a.m. peak hour trips and 23 p.m. peak
hour trips, whereas this proposal is projected to generate 31 a.m. peak hour trips and 38 p.m. peak hour trips.     

5. Testimony in opposition on May 28, 2003, is found on p.9-11, and the record consists of 11 letters in opposition and a
petition signed by 22 property owners in Regalton in opposition (See p.38-55).  The major concerns of the opposition
include increased traffic generation over the previously approved plan; the change from a retirement housing facility to an
apartment complex (the previously approved plan having been negotiated with the neighborhood); and the trend toward
rentals versus home ownership. 

6. On May 28, 2003, a motion to deny failed 2-4; a motion for conditional approval failed 4-2; and the application was held
over for continued public hearing on June 11, 2003 (See Minutes, p.13-14).  

7. On June 11, 2003, the Planning staff provided additional information indicating that approximately 40-50 single family
attached units could be developed under the existing R-4 zoning.  R-3 would allow 30 units and R-2 would allow 25 units
(See p.29-30).

8. The applicant’s testimony on June 11, 2003, is found on p.14-15.  Additional testimony in opposition on June 11, 2003,
is found on p.15-16.  Traffic counts provided by Carol Brown are found on p.37.  

9. On June 11, 2003, the majority of the Planning Commission disagreed with the staff recommendation and voted 5-3 to
recommend denial, based upon the deviation from the previously approved plan that had been negotiated and agreed
upon with the neighborhood (See Minutes. p.16-17).  

10. Please note: Due to a recommendation of denial, the Site Specific conditions of approval normally required to be satisfied
prior to scheduling on the Council agenda have not been completed and should be made a part of the resolution if this
special permit be approved by the City Council.  

FACTSHEET PREPARED BY:  Jean L. Walker DATE: June 23, 2003
REVIEWED BY:__________________________ DATE: June 23, 2003
REFERENCE NUMBER:  FS\CC\2003\SP.2014
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LINCOLN CITY/LANCASTER COUNTY PLANNING STAFF REPORT
___________________________________________________

for May 14, 2003 PLANNING COMMISSION MEETING

P.A.S.: Special Permit #2014
Northview Villas Community Unit Plan

PROPOSAL: To obtain a special permit for 61 dwelling units clustered into seven
apartment buildings.

LOCATION: Generally located at N. 24th between Superior and Dodge Streets.

WAIVER REQUEST: None.

LAND AREA: 5.5 acres, more or less.

CONCLUSION: With conditions, this request is in conformance with the Comprehensive Plan
and Zoning Ordinance.

RECOMMENDATION:   Conditional Approval

GENERAL INFORMATION:

LEGAL DESCRIPTION: Lot 1, Block 1, Northview 4th Addition and the vacated Timothy Court,
all located in Section 12, T10N, R6E.

EXISTING ZONING:  R-4, Residential.

EXISTING LAND USE:  Undeveloped.

SURROUNDING LAND USE AND ZONING:  

North: Bank O-3, Office Park
South: Residential R-3, Residential
East: Commercial I-1, Industrial
West: Office, public school, residential O-3, R-3, R-2, Residential

HISTORY:  Special Permit #1821 for a childcare facility, Special Permit #1820 for 168 domiciliary
care dwelling units, Change of Zone #3231 from R-3 to R-4, Special Permit #1781 for Northview
1st Community Unit Plan and Northview 1st Preliminary Plat #99017 were approved by the City
Council on February 22, 2000.

Northview Preliminary Plat #96021, Combined Special Permit/Use Permit #12 for the office park
were approved by the City Council on March 3, 1997. 
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Change of Zone #3025 from R-3 to O-3 (north of this site) was approved by the City Council on
January 21, 1997.

Northview Preliminary Plat #94028 and Change of Zone #2906 from R-3, Residential to O-3 Office
Park (north of this site) was approved by the City Council on August 7, 1995.

City Council approved Change of Zone #1755 from R-2 to R-3 in January 1980.

Zoned A-2, Single Family until it was converted to R-2, Residential during the 1979  zoning update.

COMPREHENSIVE PLAN SPECIFICATIONS: This area is shown as Urban Residential in the
Comprehensive Plan (F-25).

“Maximize the community’s present infrastructure investment by planning for residential...in areas with available
capacity” by “encouraging...more dwelling units per acre in new neighborhoods” (F 17).

“Encourage different housing types and choices, including affordable housing, throughout each neighborhood for an
increasingly diverse population” (F-18).

“Construction and renovation within the existing urban area should be compatible with the character of the surrounding
neighborhood” (F 18).  

“Sidewalks should be provided on both sides of all streets, or in alternative locations as allowed through design
standards or the Community Unit Plan process” (F 66).

“Interconnected networks of streets, trails and sidewalks should be designed to encourage walking and bicycling and
provide multiple connections within and between neighborhoods” (F 66).

“Similar housing types face each other...change to different use at rear of lot” (F 67) (F 69).

“Encourage a mix of housing types, including single family, duplex, attached single family units, apartments, and
elderly housing all within one area.  Encourage multi-family near commercial areas” (F 69).

“Require new development to be compatible with character of neighborhood and adjacent uses” (F 69).

UTILITIES: An existing 6" water main is shown along N. 24th Street connecting to private water
throughout the site.  Private sanitary sewer through the site is shown connecting to existing sanitary
sewer from the east.

TRAFFIC ANALYSIS: Superior Street is classified as an Urban Principal Arterial.  All other streets
are classified as local streets (F-103).

PUBLIC SERVICE: There is a public elementary school west of this site.  A public library is east
of N. 14th Street off Superior Street. 

A proposed new pedestrian center is identified near this area on the Pedestrian Activity Centers
Plan (F-91).  Pedestrian centers are areas where people are known to walk around, shop, eat, or
conduct business.  An existing trail is identified along Superior Street in the Trails and Bicycle
Facilities Plan (F-95).
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ANALYSIS:

1. The Parks and Recreation Department indicated that an outdoor recreation plan is required
and has not been provided.  Parks and Recreation Department indicated that a tot lot and
half court basketball court is desired.  They also indicated they have no plans to build a trail
east of this site, however, the Northview preliminary plat showed a bike trail along the
eastern portion of the plat connecting eventually to Dodge Street.  The developer shows this
trail on their special permit to connect with the existing easement to the south.  This is to be
a private trail built and maintained by the developer or approved homeowners association.

2. The Building and Safety Fire Prevention/Life Safety Code Department indicated that no
private fire hydrants are shown.  The Fire Department also noted hydrant deficiencies.

3. The Public Works & Utilities Department had several comments relative to grading/drainage
and internal sidewalks.

4. The Public Works & Utilities Department indicated that the entrance drive with a steep slope
comes to a tee intersection with a building and this could cause a potentially dangerous
situation.  The Public Works & Utilities Department indicated that there is no standard to
require this revision, but strongly recommends an alternative layout and decreasing the
slope of the entrance drive to provide a safer roadway.

5. The Lincoln-Lancaster County Health Department has several comments relative to
proximity to the I-1, Industrial district and potential exposure to hazardous chemicals.

6. The Lincoln Electric System requests additional utility easements.

7. Comments were not received by the Lincoln Public Schools District, United States Parcel
Service, or Building and Safety Department.

8. Landscaping and screening is required along the entire perimeter of the site screening 50%
of the vertical plane from 6'-15'.  The landscape plan submitted does not meet this standard.

9. Sidewalks are not shown in many of the drive aisles and should be shown to increase
pedestrian accessibility within the site.

10. The ownership certificate indicated the City of Lincoln as owner of the vacated Timothy
Court right-of-way.  The applicant must either revise the plat to remove the city owned land
from the plat or obtain deed to the property prior to scheduling on the City Council.  

11. With the following conditions the proposed development is consistent with the goals and
objectives of the Comprehensive Plan for new residential areas. 
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CONDITIONS:

Site Specific:

1. After the applicant completes the following instructions and submits the documents and plans
to the Planning Department office and the plans are found to be acceptable, the application will be
scheduled on the City Council's agenda:

1.1 Revise the site plan to show:

1.1.1 Correct legal description to indicate a block number.

1.1.2 Corrections as requested by the Fire Department in memo dated
4/25/2003 and Building and Safety Fire Prevention/Life Safety Code
Departments in memo dated 4/23/2003.

1.1.3 Corrections as requested by the Parks and Recreation Department in
memo dated 4/23/2003. 

1.1.4 Corrections as requested by the Public Works & Utilities Department in
memo dated 4/28/2003.

1.1.5 Alternative building layout and decreased slope of the entrance drive
to the satisfaction of the Public Works & Utilities Department. 

1.1.6 Utility easements as requested by the Lincoln Electric System in memo
dated4/24/2003.

1.1.7 Sidewalks along both sides of all internal driveways.

1.1.8 Signed Surveyor’s Certificate.

1.1.9 Label utilities as either existing or proposed.

1.1.10 Either remove the vacated Timothy Court from the boundaries of the
special permit, or obtain title to the vacated right-of-way and submit to
the Planning Department.

1.2 Revise the landscape plan to show:

1.2.1 Landscaping and Screening to meet Design Standards.

2. This approval permits 61 dwelling units.

General:

3.  Before receiving building permits:
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3.1 The permittee shall have submitted a revised and reproducible final plan including 6
copies and the plans are acceptable

3.2 The construction plans shall comply with the approved plans.

3.3 Complete, or post a surety to guarantee the completion of the public sidewalks, bike
trail, landscaping screens, street trees, drainage facilities, private water, private
sanitary sewer and private storm sewer in conformance with adopted design
standards and within the time period specified in the Land Subdivision Ordinance.

3.4 Dedicate a pedestrian way easement over the bike trail.

3.5 The owner requests that Special Permit #1820 be rescinded by Administrative
Amendment.

STANDARD CONDITIONS:

4. The following conditions are applicable to all requests:

4.1 Before occupying the dwelling units all development and construction shall have been
completed in compliance with the approved plans.

4.2 All privately-owned improvements shall be permanently maintained by the owner or
an appropriately established homeowners association approved by the City Attorney.

4.3 The site plan accompanying this permit shall be the basis for all interpretations of
setbacks, yards, locations of buildings, location of parking and circulation elements,
and similar matters.

4.4 This resolution's terms, conditions, and requirements bind and obligate the permittee,
its successors and assigns.

4.5 The applicant shall sign and return the letter of acceptance to the City Clerk within 30
days following the approval of the special permit, provided, however, said 30-day
period may be extended up to six months by administrative amendment.  The clerk
shall file a copy of the resolution approving the special permit and the letter of
acceptance with the Register of Deeds, filling fees therefor to be paid in advance by
the applicant.

Prepared by:

Becky Horner
Planner

DATE:  May 1, 2003
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APPLICANT: Regal Building Systems, Inc.
2610 Park Boulevard
Lincoln, NE 68502
(402)435-3550

OWNER: Regal Building Systems, Inc.

City of Lincoln, Nebraska (vacated Timothy Court)

CONTACT: Brian D. Carstens and Associates
601 Old Cheney Road, Suite C
Lincoln, NE 68512
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SPECIAL PERMIT NO. 2014,
NORTHVIEW VILLAS COMMUNITY UNIT PLAN

PUBLIC HEARING BEFORE PLANNING COMMISSION: May 14, 2003

Members present: Bills-Strand, Steward, Carlson, Duvall, Larson, Taylor and Schwinn; Krieser
absent; Newman resigned.  

Staff recommendation: Conditional approval.

Ex parte communications: None.

Becky Horner of Planning staff submitted additional information for the record including a request
from the applicant for a two-week deferral to meet with the neighborhood association and to provide
additional information on traffic generation, and a request from Regalton Homeowners Association
for a two-week delay.  

Steward moved deferral for two weeks, with continued public hearing and administrative action
scheduled for May 28, 2003, seconded by Bills-Strand and carried 7-0: Bills-Strand, Steward,
Carlson, Duvall, Larson, Taylor and Schwinn voting ‘yes’; Krieser absent; Newman resigned.

There was no other public testimony.

CONT’D PUBLIC HEARING BEFORE PLANNING COMMISSION: May 28, 2003

Members present: Larson, Bills-Strand, Duvall, Carlson, Taylor and Steward; Schwinn and Krieser
absent.

Staff recommendation: Conditional approval.

Ex Parte Communications: None.

Becky Horner of Planning staff submitted a letter in opposition due to traffic concerns, and
information from Carol Brown with regard to traffic counts.

Proponents

1.  Brian Carstens appeared on behalf of Regal Building System.  This is a special permit for 61
multi-family units in 9-plex buildings (one building has 7 units).  Dodge Street leads out to Old Dairy
Road and then out to 27th Street.  There is office zoning to the north, a medical building and future
day care center to the west.

Carstens stated that back in the year 2000, Special Permit No. 1820 was approved on this site for
128 units of elderly housing with an additional 60 domiciliary beds.  Regal had intended to build the
3-story building, but market studies have shown that it is not feasible in that area.  
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This project is designed according to a project they found in Pennsylvania, with basically one story
on the high side with walkout basement.  There will be 5 units on the top floor, and four units on the
lower level, all with attached garages.  The proposal provides more parking than is required.  These
plans have been purchased from the architect, so what is being shown is what will be built.

Carstens advised that they did meet with the neighbors two weeks ago.  The trip generation has
been the main issue.  The applicant has done the calculations and the previously approved special
permit trip generation during the a.m. peak hour was 20 trips.  This proposal is 31 a.m. peak hour
trips.  The p.m. peak hour trips are 23 versus 38 under the new proposal.  However, Carstens
submitted that the size of the building is much more compatible with the duplexes that are being
built to the south.

Carstens suggested that based upon the number of acres, 45-50 duplex units could be constructed
on this site.  The allowed density is 69–this application proposes 61.  

Carstens reviewed the site plan, showing all private roadways internally.  They do show a system
of sidewalks through the main areas that connect to the proposed bike trail. Carstens requested
that Condition #1.1.7, which requires sidewalks on both sides of all internal driveways, be deleted.
The developer believes that this should be treated as an apartment complex and they believe they
have shown proper circulation.

2.  Marty Fortney, 2610 Park Boulevard, the developer, showed renderings depicting the scale of
the original approved project versus what is being proposed today. He conveyed that this project
will provide affordable housing.  Under the proposed plan, the lower units would be about $79,950
to $85,000, and the upper units would be about $95,000 to $105,0000 (1170 to 1250 sq. ft. units).
The intent is to condo it; however, there may still be some rentals.  He believes this project fits into
the subdivision better than the previously approved plan.  The assisted living and senior housing
market conditions have changed considerably since the previously approved plan.  

Steward commented that besides the trail, there are desirable commercial establishments on both
sides--east and west.  This is not just an issue of circulation within or access only to the trail, but
probably from this set of units to commercial establishments east and west.  Carstens noted that
there is a major drainage ditch on the other side that cannot be crossed.  The trail does connect
across 27th Street behind Kush Furniture.  

Opposition

1.  Carol Brown, 2201 Elba Circle, appeared on behalf of the Landon’s Neighborhood
Association, located off of 21st & Superior.  The neighborhood association has been working on
zoning issues and what is going to be developed on this property since 1996.  In 1997, the
neighborhood brought forward a petition in opposition to commercial zoning because there was a
proposal for commercial and the neighbors were opposed due to traffic concerns because of the
school, the neighborhood and other commercial development in the area.  Brown then referred to
the previously approved plan with the child development center, the bank, the medical clinic and
the elderly housing project.  The neighbors agreed to the R-4 zoning based upon the previously
approved development actually being built.  The neighborhood was in support because the elderly
would be within walking distance of a medical clinic, bank, several restaurants, gas station, etc.
The neighborhood also had hoped that the elderly would spend some time helping out with school
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functions.  Special Permit No. 1821 for the day care center was also approved.  The neighborhood
would have opposed the R-4 zoning if they had not seen the plan that was brought forward and
approved.  

Brown stated that Landon’s Neighborhood is opposed to the multi-family because of the increased
traffic on 24th Street relating to actual traffic studies.  They did a walk-through with traffic engineers
last week for 21st & Superior because the crossing is so treacherous for the children going to
school.  The traffic is horrible all the way around there.  It would be nice to have a new traffic study
done in this area.  There is only one way out of the proposed apartment complex onto 24th Street.
24th Street is highly traveled at this time.  If this development does off-street parking, it would not
be legal.  As it is, in the area where there are driveways in the townhomes, the measurement of off-
street parking is not legal and they are parking all over up and down Dodge Street.

In addition, the increase to the student level at Campbell would put an extreme burden on the
school.  It is already past the maximum.  They will still have two portables.  Traffic is a very big
problem around the school.  

Brown inquired as to where the guests to this development would park.  It is a bad policy to not
have sidewalks.  It is a danger to small children.  

Landon’s would prefer to see this developed into the townhomes that are already existing and being
built.  They are selling like hot cakes.  Or, the neighborhood would like to see the previously
approved assisted living project developed.  Otherwise, the Landon’s Neighborhood will be pursuing
a rezoning on this property to return it to R-3, because that was the good will agreement that they
had with Mike Rierden years ago.  

Brown went on to suggest that this is a very affordable housing area and families from outside the
city limits are buying these homes for their college students.  For example, the home next door to
her was purchased by a single person who now has about 5 people living there.  There are six cars
parked illegally in front of the house.  Because this is an affordable housing area, that is what is
going to happen–it will be bought up by young families with lots of children; there are going to be
more cars; families outside of the city limits will buy the homes for their college students and to
provide revenue.

Brown pleaded that the Commission vote against this proposal because there is a long standing
“soreness” in the neighborhood.  

Bills-Strand was interested in how much the area has changed since 2002.  Brown believes it has
changed tremendously.  There are a lot more townhomes on Dodge Street and 25th.  The neighbors
do appreciate the townhomes, but it is very hard to get out onto Superior Street.  It is also difficult
to get out on Fairfield Street.  

Carlson inquired about the petition filed by the Regalton Homeowners.  Brown stated that the
Regalton petition is much different than the Landon’s petition filed previously.  The Landon’s
Neighborhood has 123 residents.  They had a lot of negotiations with Rierden on the previous
development and now it’s coming back to haunt them and they are feeling very bitter about it.  
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2.  Kathy Tiede, 2440 Dodge Street, who lives immediately south of the proposed apartment
complex, testified in opposition.  She built her duplex/townhouse in September of 2001 and moved
into it in January, 2002.  A significant part of her decision to buy was the location and the
neighborhood.  She was told that the area to the north would be a one-story assisted living facility.
She anticipated a quiet neighborhood.  She is also concerned about traffic.  Dodge Street cannot
safely carry the additional traffic from 61 apartments.  The 24th and Dodge intersection is already
very dangerous.  She is also concerned about water drainage from the apartment area.  She wants
assurance that the rain and snow drainage is adequate for an area that has previously been an
alfalfa field.  If the apartment plan must be approved, she is hopeful that the landscaping and
screening standards are enforced.  She wants a neighborhood separate from a larger apartment
complex.  At a minimum, the eleven points in the staff analysis must be enforced.  However, her
preference is that the application be denied.

3.  Kerry Anderson, 2431 Dodge Street, testified in opposition.  He moved into the property in
August 2001.  His overriding concern is the apparent opportunity of the developers to have free-
reign on building on the properties they have purchased.  He was influenced by the construction
of an assisted living facility directly north of his home which was advertised in a brochure supplied
to consumers.  If he had known about the apartment type dwellings, he would never have
purchased the property.  The traffic situation on No. 24th and Dodge is already very hazardous, and
it would be an even bigger concern with 61 dwelling units and an additional 100+ vehicles in and
out daily.  There needs to be a stop sign at 24th & Dodge due to the traffic at Campbell Elementary.
There is not even a yield sign at that intersection.  Finally, if this is approved, Anderson urged that
the eleven points of analysis in the staff report are addressed and the developer is held
accountable.  

4.  CL Garrison, who has been a homeowner in Regalton at 2455 City View Court, at the curve of
Old Dairy Road, since 2002, testified in opposition on behalf of the homeowners in Regalton.  The
developer has not informed the Regalton homeowners about this development.  They have had to
rely on assistance from others to inform them.  Mr. Fortney is the President of the Regalton
Homeowners Association, and as their builder, she alleged that he “spouts” many untruths.  She
did not receive notice of this issue from Mr. Fortney.  For two years she has been using these
streets daily.  None of this was discussed with her when she was buying her home for $156,000.
Garrison is curious about the issue of affordable housing.  What income level are they talking about
for affordable housing?  

Garrison also pointed out that at the last Planning Commission meeting, Regalton residents
attended to prevent this project from being passed.  That meeting was canceled and the Regalton
homeowners were told that an association meeting would be held.  Fortney has never met with
Regalton on this issue.  The Regalton homeowners know that this is his practice--to refrain from
giving them information because he holds 100% of the votes at this time. He has already built slab
homes and rentals in their midst.  

Garrison bought an expensive home that she has well-maintained.  It is unfortunate that the safety
and pride of the builder and her neighbors is disillusioning.  Her home is the biggest floor plan sold,
so the value of her home is not in balance with any of the townhome structures in a 6-mile radius,
and the assessment is lower than it should be.  She has already lost $20,000 on her home.  Her
grandchildren cannot play in the yard because of the traffic.  Fortney has never fixed her sprinkler
system problem.  Garrison wants the safety and security that she was originally promised.  
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Staff questions

Carlson addressed the traffic issue.  If we were back to R-2 or R-3 zoning, how many units would
be allowed?  Becky Horner of Planning staff stated that the density would be about 6 units per acre,
or about 30 units on 5 acres.  

Carlson asked Public Works to address the trip counts.  Dennis Bartels of Public Works presumes
some of the interior traffic numbers may be somewhat higher now.  The ones he saw were 1999
counts.  The counts are projections about what this development will generate.  He would agree
that in the pm peak hour, this project would generate approximately 38 additional trips over the
vacant ground that is there now.  

Steward noted that the intersection of Superior and 24th is the only outlet for this development.  He
inquired as to whether it is signalized.  Bartels stated that there is not a signal at 24th and Superior.
Steward then inquired whether it is turn protected.  Bartels indicated that the median is open so that
you can make a left turn if the traffic will permit.  There are times when it is difficult to make a left
turn because of proximity to 27th Street.  In order to be signalized, it would have to meet the
warrants.  This is an area monitored by the traffic engineer.  If we start adding signals, there would
be signals two blocks apart and it would start to affect the traffic capacity on Superior.  This
neighborhood has connection from 24th to Dodge to get to Old Dairy Road, which is also being
considered for a signal on 27th Street.  The other signalized intersections in this square-mile are at
Fairfield and 27th Street and 19th and Cornhusker.  

Bills-Strand inquired where one would turn west on Superior if living in this area just south of the
proposal.  Bartels suggested that you would probably either have to go to 14th Street, or you could
make a right turn and go back to Superior Street, or down to Fairfield, one-half mile south of
Superior.  

Taylor asked staff to address the request to delete Condition #1.1.7.  Horner stated that the staff
believes the sidewalks are necessary for internal circulation.  It is not a standard because it is a
private driveway, but staff believes it is still necessary.  

Response by the Applicant

Fortney responded to the opposition, stating that Regalton Association had a meeting in March
where he did hand out photographs of the proposed development, discussed the options, and
listened to some concerns.  Traffic was a concern at that point, also.  

Fortney acknowledged that there are some obvious tensions with Landon’s Association.  He got
involved with the property about 3 years ago and he was not aware of the history of the previous
applications.  

With regard to the value of the townhomes, Fortney advised that there are two more cul-de-sacs
currently in being constructed and he believes those lot values will be $1,000 to $3,000 higher than
what is currently being marketed.  Typically, the cul-de-sac lots are higher priced.  He does not
believe the price will go down.  He likes to act in the best interests of Regalton and he was looking
at a design standpoint.  He is looking at less volume of people with the apartment development as
opposed to the assisted living.  There will not be any parking allowed in the private driveways.  He
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will also discourage parking on 24th Street.  There are some traffic concerns and he would
encourage a light at 24th & Dodge.  

Steward asked the developer to clarify the total number of townhomes when the townhome
development south of this application is completed.  Carstens responded that there are 122 units
approved. 

Bills-Strand inquired as to when Fortney purchased the property.  Fortney stated that it was about
three years ago when he purchased it from Lincoln Federal.  

Steward inquired about the disposition of the strip of property north of this application.  Fortney
believes that it is zoned O-3, but he does not own that property.  

ADMINISTRATIVE ACTION BY THE PLANNING COMMISSION: May 28, 2003

Carlson moved to deny, seconded by Taylor.  

Carlson’s concern is that there was a recent upzoning with the expectation of domiciliary care, with
substantial neighborhood input.  If we don’t have that upzoning, it’s back to 30 units.  He is a little
concerned about “changing horses in the middle of the stream” when we are basically doubling the
units that would have been allowed otherwise.  Traffic is an issue.  Expectations are an issue.  It
sounds like lots of townhomes and that’s a good thing, but if you get an upzone with the intention
of one thing, and then bring back something different, and there is substantial opposition, he things
we need to step back.

Taylor concurred with Carlson.  There needs to be more communication with the surrounding
neighbors.  Secondly, he has problems with the determination of how much traffic that area can
really receive.  He is not comfortable with the studies that have been made for the traffic analysis
in that area.  

Bills-Strand commented that the original proposal is for three stories–188 units of retirement
housing.  This area is just booming.  The townhouses have been selling like hot cakes out there.
She also noted there to be so many apartments out there right now and she has heard that
vacancies are really high right now.  So, she is not sure why this would be a better plan.  The traffic
issues for the schools have not been addressed.  

Larson believes the affordable housing feature is worthwhile and this is a good area for it.  
Bills-Strand further commented that we are continuing to push for high density, and yet with high
density comes high traffic.  It’s a struggle.

Duvall will vote against the motion.  He believes that multi-family uses close to O-3 and the R-2 are
appropriate.  Traffic is a real issue, but he does not see any significant difference between people
living in condos versus a retirement facility.  

Steward commented that this is a very tough site.  The development has occurred so rapidly around
it that it has sort of taken on an isolated doughnut hole characteristic.  He worries about it – if not
this, then what?  He believes that the “what” has limited options based upon the land uses
surrounding it.  In one sense, if we are looking for higher density, walkable neighborhood
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connections that have commercial, multi-family, multi-level of economic structure, a school, and a
trail, this proposal has a lot of the characteristics that we would be seeking if talking about an urban
village concept.  And yet, the traffic is likely to only become a greater problem, but we have the
situation in our planning that almost always the traffic accommodations are catching up with the
development pressures, and he believes that with all the other pressures out in this area that there
will be more accommodations from the traffic engineering and installations.  Therefore, on balance,
Steward indicated that he would be voting against the motion to deny.  

Motion to deny failed 2-4: Carlson and Taylor voting ‘yes’; Larson, Bills-Strand, Duvall and Steward
voting ‘no’; Krieser and Schwinn absent.  

Duvall moved conditional approval, as set forth in the staff report, seconded by Larson.

Bills-Strand would like to see the city come in and look at removing any on-street parking and
putting a light in there.  

Carlson stated that he is still not supportive of this application, but he is supportive that we need
to find more mixed uses and design becomes the issue.  He is not satisfied with this design and
what we are encouraging in design.  Design needs to lessen the traffic situation instead of
exacerbate the traffic situation.

Motion for conditional approval failed 4-2: Lawson, Bills-Strand, Duvall and Steward voting ‘yes’;
Carlson and Taylor voting ‘no’; Krieser and Schwinn absent.

This application is held over with continued public hearing and administrative action scheduled for
June 11, 2003.  

CONT’D PUBLIC HEARING BEFORE PLANNING COMMISSION: June 11, 2003

Members present: Larson, Steward, Carlson, Bills-Strand, Duvall, Krieser, Taylor and Schwinn.

Staff recommendation: Conditional Approval.

Ex Parte Communications: None

Becky Horner of Planning staff submitted additional information for the record, including some
correspondence between one of the neighbors and the Planning Department in reference to how
many duplex units could be developed on the property, and a proposed amendment to the
conditions of approval submitted by the applicant, requesting to delete Condition #1.1.7, which
requires sidewalks on both sides of all internal driveways.

Proponents

1.  Brian Carstens appeared on behalf of the applicant, Regal Building System.  This site was
originally approved for 128 retirement dwelling units and 60 domiciliary beds in a large L-shaped
building.  After market studies, it was found that the previously approved project would not be
feasible.  The new proposal is for 9-unit condominium buildings of two-story structure.  The upper
level is a ranch style home and the back level is a walkout basement with units on the bottom and
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the upper units looking over the top.  This is a straight community unit plan with no subdividing.
There will be private water, private sewer and private driveways.  Carstens pointed out that the CUP
does not require sidewalks on both sides of all driveways.  They are providing some internal
pedestrian circulation to the bike trail on 24th Street and one sidewalk on each side of the major
roads/driveway as they come in.  If the developer is required to put the sidewalks on both sides, it
would interfere with the driveways and is not required by the design standards.  

Carstens acknowledged that the neighbors had traffic concerns.  What was previously approved
would have a total a.m. peak hour of 20 trips and a p.m. peak hour of 23 trips.  The new proposal
has 31 a.m. peak hour trips and 38 p.m. peak hour trips.  

2.  Marty Fortney, the applicant/developer, appeared to answer any questions.  

Opposition

1.  Sheila Damon testified in opposition on behalf of the Regalton homeowners, which is the
neighborhood most directly affected.  There are far too many nonresident owners buying property
in this area for investment.  The pamphlets that were distributed by Woods Bros. Realty specifically
stated that there would be an assisted living complex and day care facility on this property and not
apartment complexes, and she purchased her home based on that premise.  The parking in the
neighborhood is totally inadequate.  There is no legal parking on Dodge Street.  This is becoming
more and more frustrating to all those involved and residents are receiving parking violations.  The
traffic is very problematic when Campbell school is in session.  There is also a safety issue with the
creek area.  It is dangerous for children.  She believes her land should be rendered safe.
Something needs to be done about the bike trail that leads to and ends at the creek.  The area is
also frequented by skunks.  The trees removed from this creek area served as a buffer zone to the
industrial area and the noise from the traffic on 27th Street.  She believes that it is the developer’s
responsibility and the city’s responsibility to replace something where the trees once stood.  When
she purchased her home, there was a buffer zone and now there is none.  The weeds are a
nuisance in the undeveloped common areas and empty lots.  Renters are having parties and
violating the city noise ordinance, and creating parking problems.  The main issues of the
opposition include: 1) selling of property in the area under the assumption of the assisted living and
day care facility, and then going against his advertised word; 2) traffic congestion; 3) inadequate
parking; 4) safety issue of the creek area; 5) loss of buffer zone; and 6) the weed control problem.
A petition in opposition has been submitted with 22 signatures of homeowners only–no renters.
This is a high percentage of the resident homeowners against this proposal.  

2.  CL Garrison, homeowner in Regalton, testified in opposition.  She alleged that there is a huge
distrust for Marty Fortney and Regal Building System.  She encouraged the Commission to delay
the activity on this special permit.  There have been ample studies on traffic and parking that show
this will not be a safe environment for their children and families.  She disagrees with the allegation
of “affordable housing”.  She believes it will actually be for low income families.  The builder refuses
to build a floor plan that is adequate to hers and her property values will decrease.  A rezoning of
the property to R-2 will provide single family dwellings to increase the value of the homes in
Regalton.  The rezoning would cut down on the parking issues and the traffic to provide a safe
environment for the neighbors.  As of Friday, there was a police report issued for parking on the
sidewalk in this neighborhood.  She has a stack of police reports issued to the renters in a particular
townhome since they moved in in November of last year.  
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3.  Carol Brown, 2201 Elba Circle, testified in opposition on behalf of the Landon’s Neighborhood
Association.  There are 41 townhomes that have been built and occupied now.  Out of those 41,
ten are rentals.  That shows a trend.  There is one now being built with a “For Rent” sign in the yard.
She showed photographs depicting the problems with safety and traffic on Superior Street in the
school zone.  She showed photographs attesting to the traffic and parking problems in the
neighborhood (Dodge Street, 24th Street, 21st Street, Superior Street).  

Brown then showed the plan that has been approved and to which the neighborhood had agreed.
They thought they had an agreement.  The new plan will cause more traffic problems.  There are
122 townhomes yet to be built in this vicinity.  More density will only bring more traffic.  122
townhomes equals 244 cars.  61 multi-family units equals 122 cars.  Approximately 1,000 students
will be going to North Star next year and they will use Superior Street to commute from the west.
This will cause further turning movement problems onto Superior.  

Brown also believes that these apartments will be investment properties–not affordable housing.
Regalton already has more than its share of rental properties.  There have been late night partying
and parking problems.  The Vietnamese families have more family members and thus more cars,
and there are 10 Vietnamese home owners in the area.  What is to be done about the Health
Department concern about having this development too close to an industrial zone?  The Health
Department is recommending a 300' buffer zone.  What happens if there is a fire with only one
entrance/exit?  Is there enough room for medical/fire vehicles?  On-street parking will be a problem
for apartments just like it is for the townhomes, and parking will be done illegally.  This
neighborhood is the cut-through for 27th or Superior Street traffic when there are accidents and
during football traffic.  

Brown urged that approving this permit will diminish the quality of life in this neighborhood and the
investments the property owners have in their homes.

Brown advised that the neighbors took up a collection and have submitted a change of zone
request from R-4 to R-2.  

Response by the Applicant

Carstens addressed the parking concerns.  Most of the units have two-stall attached garages and
there is room to park two cars in the driveway.  He believes that most of the traffic and safety issues
are related to the school location.  This development will use 24th Street and/or Old Dairy Road.
Local streets accessing to arterial streets is a problem everywhere in the city.  He believes the
neighbors are treating renters as second class citizens.

Carstens clarified that the previously approved permit was for 128 units of retirement dwellings and
68 domiciliary beds.  This proposal consists of 61 multi-family units.  

Carstens confirmed that the units will be condominium regime.  

ADMINISTRATIVE ACTION BY PLANNING COMMISSION: June 11, 2003

Carlson moved to close public hearing and recommend denial, seconded by Taylor.  
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Carlson commented that the number of units before and number of units under R-3 (which was the
zoning a few years ago) looks to be approximately 30 units.  This proposal is substantially more,
even if they went with a duplex scheme of 40-50 units.  His concern is that we had a situation a few
years ago where the neighbors and the developer worked together and came to an agreement on
an appropriate use, and because of that we had an upzone for that specific use.  If that specific use
changes, he believes we have an obligation to go back to the neighbors.  Their support for the
earlier upzone was based on that particular use.  If this use has issues, we as a public body have
an obligation to make sure the use is an appropriate use.  He is not anti-density, but if you are going
to show increased density, then you have the obligation to show how that is going to be beneficial
instead of creating additional pressures.  To him the primary issue is the a zone change based on
an earlier agreement.  That agreement is not going to happen, so there needs to be additional
discussion or the zoning needs to go back to the way it was before.

Bills-Strand agreed.  When you build and market it to accommodate what the neighborhood agreed
upon, you need to go back to the neighborhood and work it out.  

Motion to deny carried 5-3: Larson, Carlson, Bills-Strand, Krieser and Taylor voting ‘yes’; Steward,
Duvall and Schwinn voting ‘no’.














































































